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In this brochure, it will be introduced 
to an overview of the international 
aggreements on immigration and 
asylum.

The purpose of this brochure is to 
assist our learners to understand the 
base of laws and policies by providing 
the information about the essential 
texts and other  instruments of the 
legislation on immigration and asylum.

This brochure will also provide an 
overall focus of rights-based approach 
that need to be used to create the 
necessary environment, consistent 
with  refugee  rights, in which  the 
citizens and migrants live.

In addition, the people affected by 
the social and legal effects of such 
displacement may use the legislation 
to understand the services provided by 
governments, communities and other 
agencies.

At the end, the learners will gain ideas

• to describe the specific measures 
needed  to build an integrated 
environment,

• to understand the significance of 
the States’ decisions necessary to 
support refugee problem,

• to recognize the barriers impeding 
the rights of refugees.

1
Introduction
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Knowledge is Chance of Acceptance

The  institutions  from  3  countries  established  a  partnership  to  support  the  international  
exchange of good practices on educational solutions and methods to overcome fears of 
the adoption of refugees  by  local  communities  and  peaceful  coexistence  with them, 
including their integration.

This partnership was funded by Erasmus+ Programme of EU between 2018-2020 with the 
participation of University of the Third Age from Poland as coordinator, MoCa Future 
Designers from Italy and Global Development Association from Turkey as partners.

The name of this strategic partnership project is “Knowledge is Chance of Acceptance – 
KCA”.



5

Summary - Essential Texts

Summary - Legislation in the EU

The Universal Declaration 
of Human Rights 
 
Article 14: Everyone has 
the right to seek and to 
enjoy in other countries 
asylum from persecution. 
 

1948 

1951 

1967 

1969 

1984 

The Refugee Convention 
 
UN Conference on the 
Status of Refugees and 
Stateless Persons, 
Geneva 
02-25 July 1951 

OAU Refugee Convention 
 
Organization of African Unity 
(OAU) Convention adopted a 
Convention governing the 
specific aspects of refugee 
problems in Africa 

The 1967 Protocol 
 
Geneva Convention was 
amended by the 1967 
Protocol. 
 
 

Cartagena Declaration on 
Refugees 
 
Declaration on the international 
protection of refugees in Latin 
America, Mexico and Panama 
Cartagena, Colombia 

The Treaty of Amsterdam 
 
Article 73k: The Council, adopt 
 (1) measures on asylum, in 
accordance with the Geneva 
Convention and the Protocol 
relating to refugee status 

1997 

1998 

1999 

2005 

1990-2013 

Vienna Action Plan 
 
Immigration and asylum 
policies 

Hague Programme 
 
Development of a Common 
European Asylum System 
(CEAS) and by improving 
access to the courts, practical 
police and judicial 
cooperation… 

Tampere European 
Council 
 
Creation of an area of 
freedom, security and 
justice in the EU 

Dublin Regulation 
 
1990 Dublin Convention 
2003 Dublin II Regulation 
2013 Dublin III Regulation 
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The Universal Declaration of Human Rights, 1948

The Universal Declaration of Human Rights (UDHR) was proclaimed by the United Nations 
General Assembly in Paris on 10 December 1948 (General Assembly resolution 217 A). Since 
then the Declaration has become a common standard for all countries.

As stated in Article 14
(1) Everyone has the right to seek and to enjoy in other countries asylum from 
persecution.
(2) This right may not be invoked in the case of prosecutions genuinely arising from 
non-political crimes or from acts contrary to the purposes and principles of the United 
Nations.

The Refugee Convention, 1951

In the aftermath of World War I (1914-1918), millions of people fled their homelands in 
search of refuge. Governments responded by drawing up a set of international agreements 
to provide travel documents for these people who were, effectively, the first refugees 
of the 20th century. Their numbers increased dramatically during and after World War II 
(1939-1945), as millions more were forcibly displaced, deported and/or resettled.

Throughout the 20th century, the international community steadily assembled a set of 
guidelines, laws and conventions to ensure the adequate treatment of refugees and protect 
their human rights. The process began under the League of Nations in 1921.

The United Nations Conference on the Status of Refugees and Stateless Persons was held 
at Geneva from 2 to 25 July 1951. The United Nations adopted the Convention on 28 
July 1951 and it entered into force on 22 April 1954. It is the most comprehensive legally 
binding international instrument, defining standards for the treatment of refugees.

This Convention  was adopted in the immediate post-World War II period, when the refugee 
problems  confronting  the international  community,  were  mainly  those  of refugees of

2
Fundamental Texts
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European origin. For this reason, the Convention contained a deadline which limited its 
application to the known groups of refugees, i.e. persons who had become refugees as a 
result of events occurring before 1st January 1951.

As stated in Article 1 - definition of the term “refugee”

A. For the purposes of the present Convention, the term “refugee” shall apply to any 
person who:

(1) Has been considered a refugee under the Arrangements of 12 May 1926 and 30 June 
1928 or under the Conventions of 28 October 1933 and 10 February 1938, the Protocol 
of 14 September 1939 or the Constitution of the International Refugee Organization; 
Decisions of non-eligibility taken by the International Refugee Organization during 
the period of its activities shall not prevent the status of refugee being accorded to 
persons who fulfil the conditions of paragraph 2 of this section;

(2) As a result of events occurring before 1 January 1951 and 

owing to well founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is outside 
the country of his nationality and is unable or, 

owing to such fear, is unwilling to avail himself of the protection of that country; or 

who, not having a nationality and being outside the country of his former habitual 
residence as a result of such events, is unable or, owing to such fear, is unwilling to 
return to it.

In the case of a person who has more than one nationality, the term “the country of his 
nationality” shall mean each of the countries of which he is a national, and a person 
shall not be deemed to be lacking the protection of the country of his nationality if, 
without any valid reason based on well-founded fear, he has not availed himself of 
the protection of one of the countries of which he is a national.
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• Australia
• Austria
• Belgium
• Brazil
• Canada
• Colombia
• Denmark
• Egypt
• France
• Germany, Federal Republic of
• Greece
• Holy See
• Iraq
• Israel

• Italy
• Luxembourg
• Monaco
• Netherlands
• Norway
• Sweden
• Switzerland (the Swiss delegation also 

represented Liechtenstein)
• Turkey
• United Kingdom of Great Britain and 

Northern Ireland
• United States of America
• Venezuela
• Yugoslavia

I. The General Assembly of the United Nations, by Resolution 429 (V) of 14 December 1950, 
decided to convene in Geneva a Conference of Plenipotentiaries to complete the drafting 
of, and to sign, a Convention relating to the Status of Refugees and a Protocol relating to 
the Status of Stateless Persons.

The Conference met at the European Office of the United Nations in Geneva from 2 to 25 
July 1951.

The Governments of the following 26 States were represented by delegates who all 
submitted satisfactory credentials or other communications of appointment authorizing 
them to participate in the Conference:

Final Act  
of the United Nations Conference of Plenipotentiaries 
on the Status of Refugees and Stateless Persons

The Governments of the following 2 States were represented by observers: 

• Cuba
• Iran
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Pursuant to the request of the General Assembly, the United Nations High Commissioner for 
Refugees participated, without the right to vote, in the deliberations of the Conference.

The International Labour Organisation and the International Refugee Organization were 
represented at the Conference without the right to vote.

The Conference invited a representative of the Council of Europe to be represented at the 
Conference without the right to vote.

Representatives of 29 Non-Governmental Organizations in consultative relationship with 
the Economic and Social Council were also present as observers.

The Conference elected Mr. Knud Larsen, of Denmark, as President, and Mr. A. Herment, 
of Bel gium, and Mr. Talat Miras, of Turkey, as Vice-Presidents.

At its second meeting, the Conference, acting on a proposal of the representative of Egypt, 
unanimously decided to address an invitation to the Holy See to designate a plenipotentiary 
representative to participate in its work. A representative of the Holy See took his place at 
the Conference on 10 July 1951.

The Convention was adopted on 25 July by 24 votes to none with no abstentions and opened 
for signature at the European Office of the United Nations from 28 July to 31 August 1951. 
It will be re-opened for signature at the permanent headquarters of the United Nations in 
New York from 17 September 1951 to 31 December 1952.

The 1967 Protocol

The Geneva Convention was later amended by the 1967 Protocol. Initially, the 1951 
Convention was more or less limited to protecting European refugees in the aftermath of 
World War II, but the 1967 Protocol expanded its scope as the problem of displacement 
spread around the world.

The Protocol was adopted on 31 January 1967; it entered into force on 4 October 1967.

These documents clearly spell out who is a refugee and the kind of legal protection, other 
assistance and social rights a refugee is entitled to receive. It also defines a refugee’s 
obligations to host countries and specifies certain categories of people, such as war 
criminals, who do not qualify for refugee status. Today, the 1951 Convention and 1967 
Protocol together remain the cornerstone of refugee protection, and their provisions are 
as relevant now as when they were drafted.
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States Parties
to the 1951 Convention relating to the Status of Refugees and 
the 1967 Protocol

Ratification/accession: Convention Protocol

Italy 15 Nov 1954 r 26 Jan 1972 a
Turkey 30 Mar 1962 r 31 Jul 1968 a
Poland 27 Sep 1991 a 27 Sep 1991 a
1952
Denmark 04 Dec 1952 r 29 Jan 1968 a
1953
Norway 23 Mar 1953 r 28 Nov 1967 a
Belgium 22 Jul 1953 r 08 Apr 1969 a
Luxembourg 23 Jul 1953 r 22 Apr 1971 a
Germany 01 Dec 1953 r 05 Nov 1969 a
1954
Australia 22 Jan 1954 a 13 Dec 1973 a
United Kingdom of
Great Britain and
Northern Ireland (the)

11 Mar 1954 r 04 Sep 1968 a

Monaco 18 May 1954 a 16 June 2010 a
France 23 Jun 1954 r 03 Feb 1971 a
Israel 01 Oct 1954 r 14 Jun 1968 a
Sweden 26 Oct 1954 r 04 Oct 1967 a
Austria 01 Nov 1954 r 05 Sep 1973 a

r: Ratification, a: Accession

States Parties (as of April 2015):
• Total number of States Parties to the 1951 Convention: 145
• Total number of States Parties to the 1967 Protocol: 146
• States Parties to both the Convention and Protocol: 142
• States Parties to one or both of these instruments: 148
• States Parties to the 1951 Convention only: Madagascar, Saint Kitts and Nevis 
• States Parties to the 1967 Protocol only: Cabo Verde, United States of America, 

Venezuela (Bolivarian Republic of)
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The 1951 Convention and 1967 Protocol have also initiated some important regional 
instruments.

The 1969 OAU Refugee Convention in Africa: The Organization of 
African Unity (OAU) Convention adopted a Convention governing the specific aspects 
of refugee problems in Africa on 10 September 1969. It entered into force on 20 June 
1974 after ratification by one third of the Member States.

The 1984 Cartagena Declaration on Refugees: The Colloquium on the 
International Protection of Refugees in Latin America, Mexico and Panama adopted a 
Declaration on the international protection of refugees in Latin America, Mexico and 
Panama, held at Cartagena, Colombia from 19-22 November 1984.

Common European Asylum System (CEAS): A common asylum system 
was created by the European Union, with the studies on policy plan on asylum as an 
integrated approach to protection across the EU in 1999.

3
The Other Instruments
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The Treaty on the European Union (TEU) acknowledged asylum as a ‘matter of common 
interest’ within its Third Pillar devoted to the field of Justice and Home Affairs.

A major change was introduced by the 1997 Treaty of Amsterdam, shifting asylum from the 
third pillar (Inter-governmental) to the first pillar (Community). Asylum was thus brought 
within the competence of the European Community, prompting the development of the 
harmonisation process.

Work on the creation of a Common European Asylum System (CEAS) started immediately 
after the entry into force of the Treaty of Amsterdam in May 1999, on the basis of the 
orientations given by the Tampere European Council.

The very notion of the CEAS was introduced in October 1999 by the European Council in 
its Tampere Conclusions. These Conclusions thus constitute the founding act of the CEAS.

The Treaty of Amsterdam (1997):

Amending the Treaty of European Union, the Treaties establishing the European 
Communities and certain related acts, signed in Amsterdam on 02 October 1997, 
entered into force on 01 May 1999.

As stated in Article 73k;

The Council, acting in accordance with the procedure referred to in Article 73o, shall, 
within a period of five years after the entry into force of the Treaty of Amsterdam, 
adopt:

(1) measures on asylum, in accordance with the Geneva Convention of 28 July 1951 
and the Protocol of 31 January 1967 relating to the status of refugees and other 
relevant treaties, within the following areas:

4
Legislation in the EU
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a) criteria and mechanisms for determining which Member State is responsible for 
considering an application for asylum submitted by a national of a third country in 
one of the Member States,
(b) minimum standards on the reception of asylum seekers in Member States,
(c) minimum standards with respect to the qualification of nationals of third countries 
as refugees,
(d) minimum standards on procedures in Member States for granting or withdrawing 
refugee status;

(2) measures on refugees and displaced persons within the following areas:

(a) minimum standards for giving temporary protection to displaced persons from 
third countries who cannot return to their country of origin and for persons who 
otherwise need international protection,
(b) promoting a balance of effort between Member States in receiving and bearing 
the consequences of receiving refugees and displaced persons;

(3) measures on immigration policy within the following areas:

(a) conditions of entry and residence, and standards on procedures for the issue 
by Member States of long term visas and residence permits, including those for the 
purpose of family reunion,
(b) illegal immigration and illegal residence, including repatriation of illegal residents;

(4) measures defining the rights and conditions under which nationals of third countries 
who are legally resident in a Member State may reside in other Member States.

Measures adopted by the Council pursuant to points 3 and 4 shall not prevent any 
Member State from maintaining or introducing in the areas concerned national 
provisions which are compatible with this Treaty and with international agreements.
Measures to be adopted pursuant to points 2(b), 3(a) and 4 shall not be subject to the 
five year period referred to above.

Vienna Action Plan (1998):

The European Council, meeting at Cardiff called on the Council and the Commission 
to submit at its meeting in Vienna an action plan on ‘how best to implement the 
provisions of the Treaty of Amsterdam on an area of freedom, security and justice’.

The text was adopted by the Justice and Home Affairs Council on 03 December 1998 
in Vienna.
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As stated in the part “immigration and asylum policies”;

When looking at the priorities ahead, different considerations must apply to 
immigration policy on the one hand and asylum policy on the other. Future work 
in these areas will essentially be determined by the fact that the new Treaty itself 
contains an obligation to take action within five years in a wide range of immigration 
and asylum-related areas involving both substance and procedure. An impressive 
amount of work has already been carried out. However, the instruments adopted so 
far often suffer from two weaknesses: they are frequently based on ‘soft law’, such as 
resolutions or recommendations that have no legally binding effect. And they do not 
have adequate monitoring arrangements. The commitment in the Amsterdam Treaty 
to use European Community instruments in the future provides the opportunity to 
correct where necessary these weaknesses. Particular priority needs to be attached 
to combating illegal immigration on the one hand, while on the other hand ensuring 
the integration and rights of those third country nationals legally present in the 
Union as well as the necessary protection for those in need of it even if they do not 
meet fully the criteria of the Geneva Convention.

Tampere European Council (1999):

The European Council held a special meeting on 15 and 16 October 1999 in Tampere 
on the creation of an area of freedom, security and justice in the European Union. 
The European Council is determined to develop the Union as an area of freedom, 
security and justice by making full use of the possibilities offered by the Treaty of 
Amsterdam.

The European Council invited the Council and the Commission, in close co-operation 
with the European Parliament, to promote the full and immediate implementation of 
the Treaty of Amsterdam on the basis of the Vienna Action Plan and of the political 
guidelines and concrete objectives agreed in Tampere.

The separate but closely related issues of asylum and migration call for the 
development of a common EU policy to include the following elements:

I. Partnership with countries of origin:

The European Union needs a comprehensive approach to migration addressing 
political, human rights and development issues in countries and regions of origin 
and transit. This requires combating poverty, improving living conditions and job 
opportunities, preventing conflicts and consolidating democratic states and ensuring 
respect for human rights, in particular rights of minorities, women and children.
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II. A Common European Asylum System:

The European Council reaffirms the importance the Union and Member States attach 
to absolute respect of the right to seek asylum. It has agreed to work towards 
establishing a Common European Asylum System, based on the full and inclusive 
application of the Geneva Convention, thus ensuring that nobody is sent back to 
persecution, i.e. maintaining the principle of non-refoulement.

This System should include, in the short term, a clear and workable determination of 
the State responsible for the examination of an asylum application, common standards 
for a fair and efficient asylum procedure, common minimum conditions of reception 
of asylum seekers, and the approximation of rules on the recognition and content of 
the refugee status. It should also be completed with measures on subsidiary forms of 
protection offering an appropriate status to any person in need of such protection. 
To that end, the Council is urged to adopt, on the basis of Commission proposals, the 
necessary decisions according to the timetable set in the Treaty of Amsterdam and 
the Vienna Action Plan. The European Council stresses the importance of consulting 
UNHCR and other international organisations.

In the longer term, Community rules should lead to a common asylum procedure and 
a uniform status for those who are granted asylum valid throughout the Union. The 
Commission is asked to prepare within one year a communication on this matter.

The European Council urges the Council to step up its efforts to reach agreement 
on the issue of temporary protection for displaced persons on the basis of solidarity 
between Member States. The European Council believes that consideration should be 
given to making some form of financial reserve available in situations of mass influx 
of refugees for temporary protection.

The European Council urges the Council to finalise promptly its work on the system 
for the identification of asylum seekers (Eurodac).

III. Fair treatment of third country nationals:

The European Union must ensure fair treatment of third country nationals who 
reside legally on the territory of its Member States. A more vigorous integration 
policy should aim at granting them rights and obligations comparable to those of EU 
citizens. It should also enhance non-discrimination in economic, social and cultural 
life and develop measures against racism and xenophobia.

Building on the Commission Communication on an Action Plan against Racism, the 
European Council calls for the fight against racism and xenophobia to be stepped up. 
The Member States will draw on best practices and experiences. Co-operation with 
the European Monitoring Centre on Racism and Xenophobia and the Council of Europe 
will be further strengthened. 
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Moreover, the Commission is invited to come forward as soon as possible with proposals 
implementing Article 13 of the EC Treaty on the fight against racism and xenophobia. 
To fight against discrimination more generally the Member States are encouraged to 
draw up national programmes.

The European Council acknowledges the need for approximation of national 
legislations on the conditions for admission and residence of third country nationals, 
based on a shared assessment of the economic and demographic developments within 
the Union, as well as the situation in the countries of origin. It requests to this end 
rapid decisions by the Council, on the basis of proposals by the Commission. These 
decisions should take into account not only the reception capacity of each Member 
State, but also their historical and cultural links with the countries of origin.

The legal status of third country nationals should be approximated to that of Member 
States’ nationals. A person, who has resided legally in a Member State for a period 
of time to be determined and who holds a long-term residence permit, should be 
granted in that Member State a set of uniform rights which are as near as possible to 
those enjoyed by EU citizens; e.g. the right to reside, receive education, and work as 
an employee or self-employed person, as well as the principle of non-discrimination 
vis-à-vis the citizens of the State of residence. The European Council endorses the 
objective that long-term legally resident third country nationals be offered the 
opportunity to obtain the nationality of the Member State in which they are resident.

IV. Management of migration flows:

The European Council stresses the need for more efficient management of migration 
flows at all their stages. It calls for the development, in close co-operation with 
countries of origin and transit, of information campaigns on the actual possibilities for 
legal immigration, and for the prevention of all forms of trafficking in human beings. 
A common active policy on visas and false documents should be further developed, 
including closer co-operation between EU consulates in third countries and, where 
necessary, the establishment of common EU visa issuing offices.

The European Council is determined to tackle at its source illegal immigration, 
especially by combating those who engage in trafficking in human beings and 
economic exploitation of migrants. It urges the adoption of legislation foreseeing 
severe sanctions against this serious crime. The Council is invited to adopt by the end 
of 2000, on the basis of a proposal by the Commission, legislation to this end. Member 
States, together with Europol, should direct their efforts to detecting and dismantling 
the criminal networks involved. The rights of the victims of such activities shall be 
secured with special emphasis on the problems of women and children.

The European Council calls for closer co-operation and mutual technical assistance 
between the Member States’ border control services, such as exchange programmes 
and technology transfer, especially on maritime borders, and for the rapid inclusion 
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As a consequence of the integration of the Schengen acquis into the Union, the 
candidate countries must accept in full that acquis and further measures building 
upon it. The European Council stresses the importance of the effective control of the 
Union’s future external borders by specialised trained professionals.

The European Council calls for assistance to countries of origin and transit to be 
developed in order to promote voluntary return as well as to help the authorities of 
those countries to strengthen their ability to combat effectively trafficking in human 
beings and to cope with their readmission obligations towards the Union and the 
Member States.

The Amsterdam Treaty conferred powers on the Community in the field of readmission. 
The European Council invites the Council to conclude readmission agreements or to 
include standard clauses in other agreements between the European Community and 
relevant third countries or groups of countries.

During the first phase of the CEAS (1999-2005), the goal was to harmonise Member States’ 
legal frameworks on the basis of common minimum standards.

The Hague Programme set as the aims of the CEAS in its second phase the establishment 
of a common asylum procedure and a uniform status for those who are granted asylum 
or subsidiary protection, as well as strengthening practical cooperation between national 
asylum administrations and the external dimension of asylum.

Hague Programme (2005):

The objective is to improve the common capability of the Union and its Member States 
to guarantee fundamental rights, minimum procedural safeguards and access to 
justice, to provide protection in accordance with the Geneva Convention on Refugees 
and other international treaties to persons in need, to regulate migration flows and 
to control the external borders of the Union, to fight organised cross-border crime 
and repress the threat of terrorism, to realise the potential of Europol and Eurojust, 
to carry further the mutual recognition of judicial decisions and certificates both in 
civil and in criminal matters, and to eliminate legal and judicial obstacles in litigation 
in civil and family matters with cross-border implications. This is an objective that 
has to be achieved in the interests of our citizens by the development of a Common 
Asylum System and by improving access to the courts, practical police and judicial 
cooperation, the approximation of laws and the development of common policies.

Common European Asylum System:

The aims of the Common European Asylum System (CEAS) in its second phase are the 
establishment of a common asylum procedure and a uniform status for those who are 
granted asylum or subsidiary protection. 
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It is based on the full and inclusive application of the Geneva Convention on Refugees 
and other relevant Treaties,  and built on a thorough and complete evaluation of the 
legal instruments adopted in the first phase.

The European Council urges the Member States to implement fully the first phase 
without delay. In this framework, the European Council invites the Commission to 
present a study on the appropriateness, the possibilities and the difficulties, as well 
as the legal and practical implications of joint processing of asylum applications 
within the Union. Furthermore a separate study, to be conducted in close consultation 
with the UNHCR, should look into the merits, appropriateness and feasibility of joint 
processing of asylum applications outside EU territory, in complementarity with the 
Common European Asylum System and in compliance with the relevant international 
standards.

Building on the existing and future legal framework, this Policy Plan defines a road-map for 
the coming years and lists the measures that the Commission intends to propose in order 
to complete the second phase of the CEAS.

The entry into force of the Treaty of Lisbon (hereafter, the Treaty on the Functioning of 
the European Union ‘TFEU’) will modify the legal framework in asylum policy. The Policy 
Plan will therefore be implemented under two different legal frameworks: the existing 
Treaty provisions and those of the TFEU. Under both regimes, the Geneva Convention plays 
a fundamental role.

The Lisbon Treaty:

Legal basis

Treaty of Lisbon amending the Treaty on European Union (TEU) and the Treaty 
Establishing the European Community (TEC) (OJ C 306, 17.12.2007); entry into force 
on 1 December 2009.

History

The Lisbon Treaty started as a constitutional project at the end of 2001 (European 
Council declaration on the future of the European Union, or Laeken declaration), 
and was followed up in 2002 and 2003 by the European Convention which drafted the 
Treaty establishing a Constitution for Europe (Constitutional Treaty) (1.1.4).

The process leading to the Lisbon Treaty is a result of the negative outcome of two 
referenda on the Constitutional Treaty in May and June 2005, in response to which the 
European Council decided to have a two-year ‘period of reflection’. Finally, on the 
basis of the Berlin declaration of March 2007, the European Council of 21 to 23 June 
2007 adopted a detailed mandate for a subsequent Intergovernmental Conference 
(IGC), under the Portuguese presidency. 



19

The IGC concluded its work in October 2007. The Treaty was signed at the European 
Council of Lisbon on 13 December 2007 and has been ratified by all Member States.

Content

A. Objectives and legal principles

The Treaty establishing the European Community is renamed the ‘Treaty on the 
Functioning of the European Union’ and the term ‘Community’ is replaced by ‘Union’ 
throughout the text. The Union takes the place of the Community and is its legal 
successor. The Lisbon Treaty does not create state-like Union symbols like a flag or an 
anthem. Although the new text is hence no longer a constitutional treaty by name, it 
preserves most of the substantial achievements.

No additional exclusive competences are transferred to the Union by the Lisbon 
Treaty. However, it changes the way the Union exercises its existing powers and some 
new (shared) powers, by enhancing citizens’ participation and protection, creating a 
new institutional set-up and modifying the decision-making processes for increased 
efficiency and transparency. A higher level of parliamentary scrutiny and democratic 
accountability is therefore attained.

Unlike the Constitutional Treaty, the Lisbon Treaty contains no article formally 
enshrining the supremacy of Union law over national legislation, but a declaration 
was attached to the Treaty to this effect (Declaration No17), referring to an opinion 
of the Council’s Legal Service which reiterates consistent case-law of the Court.

The Lisbon Treaty for the first time clarifies the powers of the Union. It distinguishes 
three types of competences: exclusive competence, where the Union alone can 
legislate, and Member States only implement; shared competence, where the 
Member States can legislate and adopt legally binding measures if the Union has not 
done so; and supporting competence, where the EU adopts measures to support or 
complement Member States’ policies. Union competences can now be handed back 
to the Member States in the course of a treaty revision.

The Lisbon Treaty gives the EU full legal personality. Therefore, the Union obtains the 
ability to sign international treaties in the areas of its attributed powers or to join 
an international organisation. Member States may only sign international agreements 
that are compatible with EU law.

The Treaty for the first time provides for a formal procedure to be followed by 
Member States wishing to withdraw from the European Union in accordance with 
their constitutional requirements, namely Article 50 TEU.
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The Treaty of Lisbon completes the absorption of the remaining third pillar aspects of 
the area of freedom, security and justice (FSJ), i.e. police and judicial cooperation in 
criminal matters, into the first pillar. The former intergovernmental structure ceases 
to exist, as the acts adopted in this area are now made subject to the ordinary
legislative procedure (qualified majority and codecision), using the legal instruments 
of the Community method (regulations, directives and decisions) unless otherwise 
specified.

With the Treaty of Lisbon in force, the European Parliament is able to propose 
amendments to the Treaties, as was already the case for the Council, a Member 
State government or the Commission. Normally, such an amendment would require 
the convocation of a Convention which would recommend amendments to an IGC 
(the European Council could, however, decide not to convene such a Convention, 
subject to Parliament’s consent (Article 48(3) TEU, second paragraph)). An IGC could 
then be convened to determine amendments to the Treaties by common accord. It is, 
however, also possible to revise the Treaties without convening an IGC and through 
simplified revision procedures, where the revision concerns the internal policies 
and actions of the Union (Article 48(6) and 48(7) TEU). The revision would then be 
adopted as a decision of the European Council, but might remain subject to national 
ratification rules.

B. Enhanced democracy and better protection of fundamental rights

The Treaty of Lisbon expresses the three fundamental principles of democratic 
equality, representative democracy and participatory democracy. Participatory 
democracy takes the new form of a citizens’ initiative (4.1.5).

The Charter of Fundamental Rights is not incorporated directly into the Lisbon Treaty, 
but acquires a legally binding character through Article 6(1) TEU, which gives the 
Charter the same legal value as the Treaties (4.1.2).

The process of the EU’s accession to the European Convention on Human Rights (ECHR) 
was opened when the 14th protocol to the ECHR entered into force on 1 June 2010. 
This allows not only states but also an international organisation, i.e. the European 
Union, to become signatories of the ECHR. Accession still requires ratification by all 
states that are parties to the ECHR, as well as by the EU itself. Negotiations between 
Council of Europe and EU representatives led to the finalisation of a draft agreement 
in April 2013, which, however, was deemed incompatible with Article 6 TEU by the 
Court of Justice of the European Union in its Opinion 2/2013. Further negotiations 
will be necessary before accession can take place.

Accession still requires ratification by all states that are parties to the ECHR, as well 
as by the EU itself. 
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Negotiations between Council of Europe and EU representatives led to the finalisation 
of a draft agreement in April 2013, which, however, was deemed incompatible with 
Article 6 TEU by the Court of Justice of the European Union in its Opinion 2/2013. 
Further negotiations will be necessary before accession can take place.

The first stage of the development of the CEAS consisted of setting minimum standards, 
the only exception being the rules governing the determination of the Member State 
responsible for examining an asylum request. Between 1999 and 2004, four Directives and 
two Regulations were adopted.

Among these was the 2003 Dublin II Regulation, replacing the 1990 Dublin Convention. The 
accompanying Eurodac Regulation established a database for recording fingerprint data of 
asylum applicants to aid implementation of the Dublin system. The Dublin mechanism was 
further backed up by the Reception Conditions Directive, the Qualification Directive and 
the Asylum Procedures Directive. The instruments of first phase of the CEAS were criticised 
for their failure to achieve common standards across Member States, which was addressed 
in the second development phase of the CEAS.

The new development step was already scheduled by the 1999 Tampere Conclusions. 
The first package of asylum legislation was meant as an initial phase which in the longer 
term should lead to a common procedure and status. This objective of ensuring a genuine 
common asylum policy was explicitly underscored by the European Council in its 2004 
Hague Programme and the 2009 Stockholm Programme. Concrete and important steps in 
the development of the CEAS were taken with the Treaty of Lisbon, which was signed in 
December 2007 and entered into force on 1 December 2009. The very notion of a Common 
European Asylum System was laid down in Article 78 TFEU. As a result, establishing such a 
common system moved from being a general policy objective to being a specific legal duty 
binding upon all Member States and EU institutions.

The key components of the CEAS have become primary law objectives and set no longer 
‘minimum’ but ‘common’ or ‘uniform’ standards. Article 6(1) TFEU as amended by the 
Lisbon Treaty has established the European Charter of Fundamental Rights of 7 December 
2000 with the same legal value as the EU constitutive treaties, which is considered to be a 
welcome development for anchoring refugee rights within human rights law.

The second phase of harmonisation resulted in a recast of the Qualification Directive, the 
Reception Conditions Directive, the Asylum Procedures Directive, the Dublin Regulation 
and the Eurodac Regulation.

On 13 May 2015, the European Commission presented its European Agenda on Migration,31 
setting out a comprehensive approach for improving the management of migration in all 
its aspects. The Agenda had been planned before, but got influenced by incidents in the 
Mediterranean where 1,700 persons drowned while crossing the sea in 2015.32 Based on 
this initiative of the Commission, the Council adopted two decisions33 on relocation of 
asylum seekers from Greece and Italy. 
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While these are temporary solutions, the Commission also envisages a lasting solution 
in the form of an emergency response system under Article 78(3) TFEU.34 The second 
implementation package of the European Agenda on Migration thus also contains a proposal 
or amending the Dublin Regulation by introducing a permanent crisis relocation system, 
which may be triggered by delegated acts by the EC if an EU MS is confronted with a crisis 
situation jeopardising the application of the Dublin system.

On 6 April 2016, the European Commission presented a communication outlining its 
approach for the reform of the CEAS. According to the Commission, ‘there are significant 
structural weaknesses and shortcomings in the design and implementation of the European 
asylum and migration policy’.

According to the Agenda, the weaknesses and shortcomings of the CEAS should be addressed 
by:

- reforming the Dublin system by either supplementing the system with a ‘corrective 
fairness mechanism’ or by replacing it with a new system for allocating asylum 
applications across EU Member States based on a distribution key;
- reinforcing the Eurodac system expanding its purpose beyond assisting in determining 
the Member State responsible for examining an asylum application;
- further harmonising the CEAS rules through replacing the Asylum Procedures 
Directive and the Qualification Directive by regulations and further modifications of 
the recast Reception Conditions Directive.
- taking measures to prevent secondary movements of asylum seekers;
- extending the mandate for EASO, meaning a more dominant role for this organisation 
in policy implementation and a strengthened operational role.

Dublin Regulation

The Dublin regime was originally established by the Dublin Convention, signed in Dublin, 
Ireland, on 15 June 1990.

In 2003, the Dublin Convention was replaced by the Dublin II Regulation.

In 2013, the Dublin III Regulation was adopted, replacing the Dublin II Regulation. The 
Dublin III Regulation has been in force since 1 January 2014.

The Dublin system was not designed with a view to ensure the sharing of responsibility; its 
main purpose from the very beginning was to assign responsibility for processing an asylum 
application to a single Member State.

The Dublin regulation establishes the criteria and mechanisms for determining which EU 
Member State is responsible for examining an asylum application. The rules aim to ensure 
quick access to asylum procedure and the examination of an application in substance by a 
single, clearly determined, Member State – an objective which remains valid. 



23

The Dublin system, however, was not designed to ensure a sustainable sharing of 
responsibilities for asylum applicants across the EU – a shortcoming that has been highlighted 
by the current crisis.

The core principle under the current Dublin regime is that the responsibility for examining 
an asylum claim lies first and foremost with the Member State which played the greatest
part in the applicant’s entry to the EU. In most cases this means it is the Member State of 
first entry.

It can also be a Member State which has issued a visa or residence permit to a third country 
national, who then decides to stay and apply for asylum when this authorisation expires. 
Family unity and protection of unaccompanied minors are the main reasons to derogate 
from these rules. In practice, this means the responsibility for the vast majority of asylum 
claims is placed on a small number of Member States – a situation which would stretch 
the capacity of any Member State. This is unsustainable if current migration patterns 
continue, and is the reason the Commission has now presented new options for reform of 
the Dublin system.

Reform of the Dublin System

The refugee and migrant crisis in Europe exposed the need for reform of the Common 
European Asylum System, in general, and of the Dublin rules, in particular. The Commission’s 
proposal of 4 May 2016 to reform the Dublin system would not change the existing criteria 
for determining which Member State is responsible for examining an asylum application.

Instead of a fundamental overhaul of the Dublin regime, as suggested by Parliament, the 
Commission proposed to streamline and supplement the current rules with a corrective 
allocation mechanism. This mechanism would be triggered automatically were a Member 
State to be faced with disproportionate numbers of asylum-seekers. If a Member State 
decided not to accept the allocation of asylum-seekers from another one under pressure, 
a ‘solidarity contribution’ per applicant would have to be made instead.

An agreement on the balance between responsibility and solidarity regarding the distribution 
of asylum-seekers has become a cornerstone for the new EU asylum policy.

The Dublin III Regulation identifies the EU country responsible for examining an asylum 
application, by using a hierarchy of criteria such as family unity, possession of residence 
documents or visas, irregular entry or stay, and visa-waived entry. In practice, however, 
the most frequently applied criterion is the irregular entry, meaning that the Member 
State through which the asylum-seeker first entered the EU is responsible for examining 
his or her asylum claim.

The current migration and refugee crisis revealed significant structural weaknesses in the 
design and implementation of the CEAS and of the Dublin regime. 
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This has been confirmed by recent external studies on the Dublin system and acknowledged 
by the Commission in its communication of 6 April 2016.

Next Steps

To address the inherent weaknesses of the Dublin system for the longer term, the 
Commission will present a proposal to reform the system, either by streamlining and

 supplementing it with a corrective fairness mechanism or by moving to a new system 
based on a distribution key

Option 1: A corrective fairness mechanism Under this option, the current criteria for 
the allocation of responsibility would be preserved but would be supplemented with 
a structural mechanism for emergency relocation and redistribution to be triggered 
in specific circumstances, when disproportionate pressure is faced by one Member 
State.

Option 2: A new system for allocating asylum applications Under this option, a new 
system for allocating asylum applicants to Member States on the basis of a permanent 
distribution key would be introduced, reflecting the relative size, wealth and 
absorption capacity of each Member State. Responsibility would no longer be linked 
to the point of first entry. Different variants of this option are possible – placing 
greater or lesser responsibility on the Member State where the application is made 
to verify whether the overriding criteria apply.

A Longer-term perspective In the long term, consideration could be given to the 
possibility of transferring responsibility for the processing of asylum claims from the 
national to the EU level. This would require a major institutional transformation and 
substantial resources and is therefore difficult to envisage in the short or medium 
term.  

Migration and Home Affairs of EC

Reform of the CEAS: Dublin IV Regulation Proposal

The large-scale, uncontrolled arrival of migrants and asylum seekers has put a strain not 
only on many Member States’ asylum systems, but also on the Common European Asylum 
System as a whole. The volume and concentration of arrivals has exposed in particular 
the weaknesses of the Dublin System, which establishes the Member State responsible for 
examining an asylum application based primarily on the first point of irregular entry.

For these reasons, the Commission is proposing to revise and replace the current asylum 
instruments to better manage migration flows and offer adequate protection to those in 
need, in line with the approach set out in the European Agenda for Migration.
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In May 2016, as part of its proposed reform of the Common European Asylum System, 
the Commission presented a draft proposal to make the Dublin System more transparent 
and enhance its effectiveness, while providing a mechanism to deal with situations of 
disproportionate pressure on Member States’ asylum systems, the Dublin IV Regulation.

Eurodac Regulation

The Eurodac biometric system (European Dactyloscopy System)

Eurodac supports the application of the Dublin Regulation, by setting up a database of 
fingerprints of asylum-seekers and others. When someone applies for asylum, no matter 
where they are in the EU, their fingerprints are transmitted to the Eurodac central system.

Since it was established in 2003, Eurodac has proved to be a very important tool providing 
fingerprint comparison evidence to assist with determining the Member State responsible 
for examining an asylum application made in the EU. Its primary objective is to serve the 
implementation of the Dublin Regulation and together these two instruments make up 
what is commonly referred to as the Dublin system.

Eurodac was the first biometrically enabled system commissioned by the European Union, 
and the first multinational biometric system in the world. Eurodac has been operating 
continuously since going live on January 15th 2003 and has undergone a number of 
expansions and upgrades.

Just two years after the Dublin Convention of 1990, which stated that asylum applications 
should be made in the first country of entry into the European Union, Germany set up 
its own fingerprint database of people requesting asylum to different parts of Germany. 
So already at that time, 10 years before Eurodac, the concept of “asylum shopping” was 
identified as a problem that needed to be tackled.

It was recognized even then that a pan-European database for asylum seekers was 
technically possible, and it was whilst the European Commission’s “Ad Hoc Group on 
Immigration” was considering whether and how to implement such a system on a cross-EU 
basis, something happened.

The Eurodac system enables the comparison of fingerprints of asylum applicants and persons 
apprehended in connection to an irregular or illegal border crossing. 28 EU Member States 
and 4 Associated Dublin States (Iceland, Norway, Liechtenstein and Switzerland) use the 
system.

The new Eurodac Regulation No 603/2013 took effect in July 2015 and national police forces 
as well as Europol can now access the system and its fingerprint database for prevention, 
detection and investigation of the most serious forms of crime, including terrorism.

The goal of Eurodac in the asylum process is to facilitate the application of the Dublin III 
Regulation.
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It provides a mechanism for determining which country is responsible for examining 
applications for international protection lodged in one of the member states.

To understand why biometrics is key in identification please visit our June 2017 report on 
Biometrics for identification and authentication.
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